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CHAPTER I 



INTRODUCTION 

As this thesis is being written, the Nation is caught 
up in events which are unsurpassed in importance by any here- 
tofore experienced in our history. For the second time in 
just less than two hundred years a President faces the possi- 
bility of impeachment. The underlying act which precipitated 
this procedure of constitutional last resort was the bur- 
glarizing of the Democratic Party's national headquarters 
at the Watergate complex in Washington. Subsequent probing 
by various entities has uncovered other acts steeped in al- 
leged criminality attributable to public officials at the 
highest levels of government. Numerous individuals who have 
been ensnared by the ever-expanding web of complicity have 
found themselves in the throes of a dilemma— either to answer 
questions propounded by those seeking incriminating evidence 
or face criminal sanctions as the price of silence.^ 

^The most recent example is that of Q. Gordon Liddy, 
one of the seven original conspirators involved in the Water- 
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All of this serves to bring into sharp focus a basic 
conflict between the testimonial rights of the individual and 
the compulsive powers of the government within the realm of 
the criminal justice system. Despite the protections embodied 
in the Fifth Amendment individuals in every stratum of our 
society daily find themselves in the position of having to 
choose between a penalty for remaining silent or succumbing 
to the overwhelming power wielded by the instrumentalities 
of the state and by so doing subjecting themselves to conse- 
quences which are at least equally onerous. 

This dilemma is shared by the criminal defense attorney 
who must be able to predict accurately the use to which state- 
ments, which have been or may be made by his client, might 
be put by the prosecution. In advising his client with respect 
to such matters so that the client may come to an educated 



gate burglary, who was adjudged guilty on two counts of con- 
tempt of Congress for his failure to testify before a House 
subcommittee concerning related aspects of the case, and who 
is currently incarcerated for his failure to testify before 
a federal grand jury which delved into similar matters. The 
Miami Herald, May 11, 1974, 1 A, at 30, col. 1. The action 
was the result of a contempt action voted by the House in early 
fall, 1973. Id., September 11, 1973, • A, at 2, col. 3. 

U. S. Const, amend. V provides in pertinent part 
that "No person . . . shall be compelled in any criminal case 
to be a witness against himself . . . . " 
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decision relating to his future course of action^ the attorney 
must consider a wide variety of possibilities. If the client 
faces a future criminal prosecution subsequent to alleged 
illegal police activity, the effect of the client's disclos- 
ures while in custody or his testimony given during a pre- 
trial motion to suppress evidence must be viewed in the light 
of their possible use by the prosecution during the trial 
on the merits. One who has been subpoenaed to appear and 
testify before a state or federal grand jury, administrative 
agency, or legislative committee needs to be informed of the 
price which may be exacted for either compliance or recalci- 
trance. Similarly, clients forced to come to grips with man- 
datory medical examinations and mandatory disclosure statutes 
will be required to make hard choices. No less difficult is 
the position of one who is called as a witness in a civil or 
criminal case or one who is the unwilling subject of a quasi- 
judicial proceeding. 



^ It is beyond question that while the attorney has 
the initial responsibility to inform his client fully of rele- 
vant considerations, as well as the possible effect of alter- 
natives, the ultimate responsibility for decisions such as 
whether or not the client will speak in his own behalf reposes 
in the client. ABA Code of Professional Responsibility, Ethi- 
cal considerations 7-7, 7-8; ABA Standards for Criminal Justice, 
Standards Relating to the Prosecution Function and the Defense 
Function, I 5.2 (Approved Draft, 1971). 



